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JURISDICTION OF THE COURT 
Respondents concede the jurisdiction of the Court on all 
issues except that issue denominated as Issue III in Appellant's 
Brief. There is no order on that issue which is appellable and 
the applicable parties have not appealed. 
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NATURE OF THE PROCEEDINGS 
The Plaintiffs filed a Complaint to renew a judgment on a 
partnership debt owed by the Defendants. The Defendants respond-
ed by filing an Answer and Counterclaim. The Answer alleged 
various defenses to the renewal including, failure to state a 
claim, lack of jurisdiction, that the Complaint sought a judgment 
in excess of the original judgment, fraud, payment, waiver, 
compromise and a general denial of all allegations. The Counter-
claim alleged the previous judgment was paid and that Plaintiffs 
were maliciously, wrongfully and intentionally with gross 
negligence pursuing such a renewal. The Counterclaim sought 
damages of at least $300,000.00 for life disruption, at least 
$240,000.00 for abuse of legal proceedings and punitive damages 
of at least $360,000.00 against Plaintiffs. 
At a later date Plaintiffs amended their Complaint to add 
several other causes of action. These causes of action related 
to an effort to determine title to real estate sold to partially 
satisfy the said judgment. In response, the Defendants filed an 
Answer, Counterclaim and Third Party Complaint against Plain-
tiffs' counsel. These new allegations appear repetitive of the 
earlier Counterclaim except that the damages alleged are now 
increased substantially to several million dollars. 
The court granted summary judgment to the Plaintiffs on 
their First Cause of Action, renewing the judgment against 
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Defendants. The court also dismissed the two Counterclaims and 
Third Party Complaint. In addition that court found the plead-
ings of the Defendants to be frivolous and that Mr. Ray Malouf, 
attorney for Defendants was contempt and deserving of Rule II 
sanctions. After an evidentiary hearing a judgment for attorneys 
fees in the amount of $3000.00 was granted to Plaintiffs. 
Defendants appeal the summary judgment in favor of Plaintiffs, 
the dismissal of their counterclaims and third party complaint 
and also the judgment for Rule II sanctions. 
3 
STATEMENT OF ISSUES ON APPEAL 
Plaintiffs believe that most if not all of the issues raised 
by this appeal are frivolous. One new legitimate issue raised by 
this appeal is whether the Defendants are deserving of further 
sanctions. Plaintiffs will simply respond to the issues asserted 
by Defendants and as additional issue request the imposition of 
definitive sanctions against Defendants and their legal counsel. 
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RELEVANT LAW 
Rule 33(a) R. Utah S. Ct. 
(a) Damages for delay or frivolous appeal. If the court 
shall determine that a motion made or appeal taken under these 
rules is either frivolous or for delay, it shall award just 
damages and single or double costs, including reasonable attor-
ney's fees, to the prevailing party. 
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STATEMENT OF THE CASE 
The Statement of the Case presented by the Defendants' Brief 
dwells principally on issues resolved by the Court of: Appeals in 
the Defendants' appeal of the original judgment. See, Barber 
v. Emporium, 750 P. 2d 202 (Utah Court of Appeals, 1988) . That 
appeal was denied. It was also found to be frivolous and for the 
purpose of delay. Plaintiffs were awarded attorney's fees and 
costs based thereon. Defendants burden this Court with the same 
arguments and theories. The Counterclaims and Third Party 
Complaint are based on these same arguments. 
The court below granted summary judgment on the First Cause 
of Action renewing the judgment and dismissing the various claims 
of Defendants. The court relied on its own previous rulings as 
upheld by the Court of Appeals. The court found sanctions 
appropriate because of the repetitive nature of Defendants' 
efforts to raise frivolous defenses and counterclaims. That 
effort to abuse the legal process continues in this Court. 
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SUMMARY OF ARGUMENTS 
1. The Trial Court Did Not Err In Granting Judgment Against 
All the Individual Partners. All parties were parties hereto, a 
creditor can renew a judgment against parties while the 
partnership is in bankruptcy. There is no evidence whatsoever 
that the partnership has any assets. 
2. The Renewal Judgment Does Not Conflict With the Original 
Judgment. This issue has been resolved by the Court of Appeals 
and on numerous occasions by the trial court. An appeal is 
untimely and repetitive. It is res judicata. 
3. There Is No Basis For Any Eguitable Offsets Nor Is There 
Such a Legal Doctrine. This issue has been resolved by the Court 
of Appeals and on numerous occasions by the trial court. An 
appeal is untimely and repetitive. It is res judicata. 
4. The Rest of the Case Will Proceed As There Are No 
Appealable Orders Respecting Said Causes of Action. This matter 
is not before the court. 
5. There Are No Material Issues of Fact. None of the 
matters discussed by Defendants are material contested facts. 
6. There is a Legal and Factual Basis to Support Sanctions. 
The record speaks for itself commanding the attention of the 
Court to an outrageous level of conduct by a officer of the 
court. Contempt and sanctions are warranted as well as 
disciplinary action. 
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ARGUMENTS 
1. The Trial Court Did Not Err In Granting Judgment Against 
All the Individual Partners. Initially it should be noted that 
Defendants White and the Emporium did appear by and through the 
representation of Attorney Malouf. In almost every pleading, he 
appears for "the Defendants" on occasion he does suggest that he 
is only representing himself and Stocking. However, on numerous 
occasions he states that he represents all Defendants. See 
Amended Answer and Counterclaim. It is also the Plaintiffs' 
position pursuant to Rule 4(e)(4) that service upon Ray Malouf 
and Von Stocking was service upon the partnership and hence upon 
White, a general partner. 
In many jurisdictions statutes or court rules provide 
that, in an action against many partners, personal 
service of process on one of the partners is sufficient 
service on all to give the court jurisdiction over the 
partnership. It does not whether the particular 
partner served as an agent of the partnership for that 
purpose is also named as a party. Statutes permitting 
an action against a partnership in its firm name, are 
intended to afford a means of enforcing the joint 
liability of partners without serving process on each 
of them, 
59A AmJur2d Partnership, Section 727 at 598. 
It should also be noted that this rule does not change just 
because the partnership is in dissolution. Id. at Section 7 32. 
See, e.g. Section 48-1-27 UCA (1989 Replacement). There is no 
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disagreement that a creditor must first seek recovery against 
partnership assets. However, it is admitted that the Emporium 
filed bankruptcy some six years ago and there has never been any 
evidence whatsoever that there are any possible partnership 
assets. Under these circumstances, Plaintiffs can proceed 
against the individuals. Defendants' arguments would suggest to 
this court that by reason of the Emporium bankruptcy, a judgment 
can never be renewed so that individual liability would 
necessarily lapse. What the stay prohibits is action to collect 
against the Emporium not the partners. Furthermore the trustee 
of that bankruptcy is the one to enforce any breach of the stay 
not Defendants. 
2. The Renewal Judgment Does Not Conflict With the Original 
Judgment. 
This argument by the Defendant that somehow the original 
judgment does not bear interest is completely repetitive of the 
argument made on appeal in the previous case, Fven in that case 
the argument was found to be foreclosed as untimely, frivolous 
and for delay. There is a point at which competent legal counsel 
should realize that an issue has been decided. Plaintiffs refer 
the Court to that previous appeal and their brief therein. The 
repetition of this foreclosed argument is appropriate for the 
imposition of sufficient sanctions so as to unmistakably 
demonstrate to Attorney Ray Malouf that this conduct will not be 
tolerated. 
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3. There Is No Basis For Any Equitable Offsets Nor Is There 
Such a Legal Doctrine. 
Defendants seek to create a new legal theory regarding 
"equitable offsets". Not a single case is cited to support the 
existence of such a theory. The amount of this judgment has been 
judicially determined and that is binding. There is no timely 
appeal on this issue. The Defendants raised this same issue in 
the previous appeal of the original judgment. That issue is 
resolved. The Amended Complaint filed by Plaintiffs with its 
other Causes of Action seeks a determination that an execution 
sale was valid pursuant to Rule 69(g) (2) URCP. The Plaintiffs 
are willing to credit the amount bid as soon as those issues are 
reached and resolved. It is Defendants who themselves are 
asserting that the property was not subject to execution and that 
there were irregularities in the sale. 
4. The Rest of the Case Will Proceed As There Are No 
Appealable Orders Respecting Said Causes of Action. 
There is no basis to even discuss what the trial court will 
do with respect to these other causes of actions because there is 
no order involving them from which there has been a timely 
appeal. The portion of Defendant's Brief dealing with this 
subject does not even cite any order appealed from. Furthermore 
the parties involved in those claims are not parties to this 
appeal. 
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5. There Are No Material Issues of Fact. Defendants' 
Brief suggest there are fourteen unresolved material issues of 
fact and the proceeds to list ten (10) such facts. The other 
four are nowhere suggested. Plaintiffs response to each of the 
ten (10) is as follows: 
(1) Complaint for Renewal is Different Than Original 
Judgment: This issue was resolved previously by the 
trial court several times and finally confirmed by the 
Court of Appeals, in the cited opinion. 
(2) Credit for Bid; Plaintiffs are certainly willing 
to credit their bid as soon as Defendants' arguments of 
irregularities are resolved. It appears that there is 
no issue. 
(3) Eguitable Offsets: This theory was previously 
rejected by the trial court in the earlier case and 
said decision right or wrong is untimely for further 
appeal. See Opinion of Court of Appeals. 
(4) Payment of $866.47; Payments are first applied to 
interest then to principal. This does not appear to be 
a factual issue and in any event has also been decided 
and it is now untimely to appeal. 
(5) Amending the Original Judgment: This is the same 
issue as (1) and Plaintiffs incorporate their previous 
answer. 
(6) Attorneys Fees Under Rule 11. Mr. Malouf's abuse 
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of the court process by repetitive argument relative to 
decided issues is illustrated most clearly by his 
argument that the First Cause of Action is somehow 
different than the original Judgment, see supra at 
Section 6 hereof. 
(7) Bankruptcy Stay: This is not a factual issue and 
is addressed previously. 
(8) Equitable Credit: Defendants introduced no 
evidence on this issue and long before now the trial 
court and the Court of Appeals rejected this argument. 
(9) Unjustified Lien: Defendants believe the lien was 
unjustified because they continued to believe the 
judgment was unjustified. That is not a contested 
fact. 
(10) Joint Liability: Again this is not a factual 
dispute. 
None of the alleged "contested facts" cited by Defendants 
appears "contested", they have all been resolved by previous 
decision and in most cases by repeated decision. Alternatively 
they are not factual questions. 
6. There is a Legal and Factual Basis to Support Sanctions. 
Mr. Malouf's is in engaging in an abuse of process by 
repetitive argument that the First Cause of Action is somehow 
different than the original Judgment. 
This argument was presented to the trial court numerous times and 
always resolved adversely to his position. Subsequently the same 
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issue is now before this Court. The trial court issued a 
Memorandum Decision on May 18, 1987 holding in relevant part: 
From a review of the pleading it does not appear 
that there is any modification or change in the 
relief sought except the renewal of the judgment. 
There is included in the renewal continuance of 
interest on the judgment. This is not a modification. 
The Plaintiffs, based upon this Decision and pursuant to the 
trial court's direction, tendered an order which stated at 
paragraph 2: 
2. There is no modification or change in the relief 
sought except the renewal of the judgment including 
continuing interest. This is not a modification. 
Mr. Malouf objected, arguing the Order as tendered did not 
reflect the court's Memorandum Decision. The court thereupon 
rendered another Memorandum Decision on June 16, ll)Bl confirming 
that the Order did reflect the court's Decision. The Order was 
signed on that same day, June 18, 1987. 
Mr. Malouf then filed an Answer on July 23, 1987 which 
specifically raised yet again the same issue. See Fourth 
Defense, page 2. Eighth Defense, page 3. But this time he goes 
further and files a Counterclaim based on the same issue 
requesting $60,000.00 plus against each Plaintiff, because they 
"intentionally abused the legal process in attempting to expand 
the terms of the prior judgment to collect money in excess of 
what was allowed." See Counterclaim at page 4, filed July 23, 
1987. 
Later on Mr. Malouf decides to expand his endeavors to 
include Plaintiff's legal counsel• His Amended Counterclaim and 
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Third Party Complaint state the claim yet again but ask for more 
money on behalf of another larger group of persons. The 
following are direct quotes from that document filed on September 
23, 1987. 
3. Plaintiffs and/or their Counsel or both have 
maliciously, wrongfully, and intentionally, or with 
gross negligence pursued their alleged claim)s) and 
have now attempted to renew their alleged judgment in 
an illegal amount, which actions were done wrongfully 
and contrary to law, and with malicious intent, or 
grossly negligent failure to disrupt the lives and 
property of the Defendants, for which the Defendants 
are each entitled to damages in the amount of at least 
$75,000.00 from each Plaintiff and Third Party 
Defendant. 
4. Plaintiffs and/or their Counsel or both have 
intentionally abused the legal process in attempting to 
expand the terms of the prior judgment to obtain or 
collect money in excess of what was previously allowed, 
for which the Defendants are entitled to their actual 
damages, interest, attorney fees, plus punitive damages 
in the additional amount of $60,000.00 for each 
Defendant from each Plaintiff and Third Party 
Defendant. 
Mr. Malouf acting as legal counsel in this matter has 
requested on behalf of two persons damages in excess of 
$240,000.00 from the Barbers for " maliciously, wrongfully and 
intentionally or with gross negligence attempting to renew their 
judgment to collect money in excess of what was allowed." He has 
also requested in the Amended Counterclaim more than $75,000.00 
and $60,000.00 from each Plaintiff and Third Party Defendant. 
See Amended Counterclaim. This amounts to a request for at least 
$675,000.00 from George Daines, $675,000.00 from Daines and Kane, 
$675,000.00 from Norm Barber and $675,000.00 from Helen Barber. 
Mr. Malouf isn't clear as to whether this is cumulative or 
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concurrent with the quarter of a million dollars in the initial 
Counterclaim. Evidently, he has little reason to be fussy about 
big numbers. 
These claims are based on the same issue previously resolved 
and so ordered by the trial court. It is outrageous to make such 
claims on issues which have been adjudicated and decided. 
However, even this tawdry record of legal craftsmanship is 
not complete. This very same issue was raised specifically on 
appeal before the Utah Court of Appeals by Mr. Malouf. The 
decision, rendered on February 12, 1988 provides in relevant 
part: 
[T]he appeal is also untimely on the issue of the post-
judgment interest. Defendants raised this issue in 
their first motion to strike the Writ of Execution in 
October 1982. The trial court denied their motion.... 
Clearly, defendants' opportunity to file a timely 
Notice of Appeal on the issue of post-judgment interest 
expired.... 
Defendants have not timely appealed the issues here 
argued. The appeal is therefore dismissed.... We also 
find this appeal to be for delay and without any 
reasonable legal or factual basis, or frivolous.... 
award attorneys fees to Plaintiffs.... 
Mr. Malouf not only won't accept the decision of the trial 
court he won't accept a ruling by an appellate court. Even when 
he is told that this theory is "without any reasonable legal or 
factual basis or frivolous", he persists. Furthermore, he has 
had ample time to correct those pleadings and he has been 
requested to do so after the appellate decision by a specific 
written request. He simply will not cease. 
The activity of Mr. Malouf causes significant difficulties 
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to the persons being sued. Disclosure of such claims is required 
to lending and credit institutions. Disclosure to liability 
insurers also is required. It creates real and significant 
hardship. The sums requested are in excess of a half million 
dollars against each Plaintiff and more than a million dollars 
against N. George Daines and his law partnership. It is 
outrageous to continue and to persist in these claims when they 
are truly "frivolous" and there is an actual, docketed decision 
so holding. 
The statutory duties of an attorney are being violated by 
Mr. Malouf. See Section 78-51-26 (3) (4) (6) (7). UCA 1953. Mr. 
Malouf is violating rule 11, URCP. He is also violating the 
Rules of Professional Conduct. See Rule 3.1 which states in 
relevant part "[a] lawyer shall not... assert... an issue... 
unless there is basis for doing so that is not frivolous". Here 
we have a previous judicial deteinnination that "there is no 
basis" and that these claims are "frivolous". Yet Mr. Malouf 
persists. He has been required to pay money for this very same 
frivolity yet still he persists. He sues individuals for a 
million dollar damage claim despite the clarity of this record. 
He simply won't stop; he doesn't care who is injured. He doesn't 
care if he wastes the trial court's time and this Court's time. 
Only the concept of contempt describes Mr. Malouf's 
attitude. He is in open and decided contempt of the Court and 
all it stands for. This is not the type of contempt which arises 
in thoughtless anger or lack of control. His is a studied, 
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ongoing and considered contempt for the whole process and all of 
the participants in it. He is truly in contempt of the trial 
judge and the Court. 
Even in his Brief now he states the issue is undecided by 
this Court. This isn't an abstract game, real people are each 
being burdened with a suit against them for enormous sums of 
money. A busy Court is required to waste its time. It is a mean 
game and it is contemptuous in the extreme. Money damages 
haven't stopped him, what remedy or cure remains? 
Plaintiffs and Third Party Defendants (legal counsel) 
respectfully suggest that Mr. Malouf be charged with contempt of 
this Court and that sanctions be imposed as follows: 
(1) That Mr. Malouf be ordered to pay attorney fees. 
(2) That Mr. Malouf be required to permanently withdraw 
as counsel for all persons in this matter except himself. 
(3) That hearing for damage determination be 
scheduled. 
(4) That a copy of this the complete lower case file 
and this appeal be made and forwarded to the Utah State Bar for 
consideration by the appropriate disciplinary committees. 
CONCLUSION 
Simply stated there is no basis for this appeal. It is an 
exercise in frivolity richly deserving of sanctions. 
• I J AT ED MI is _____ day of April, 1989. 
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